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This Section 8(a)(3) and (1) charge is submtted for
advice as to: (1) whether the Enployer maintained and
enforced an unlawful union-security clause in its
col | ective-bargaining agreenent; and (2) whether the
Enpl oyer violated the Act by term nating an enpl oyee solely
because he refused to conmply with the Enployer's denmand that
he "join the union."

We conclude that a Section 8(a)(3) and (1) conpl aint
shoul d i ssue, absent settlenent, alleging that: (1) the
Enpl oyer violated the Act by maintaining and enforcing an
unl awf ul uni on-security clause in its collective-bargaining
agreenent with United Food and Commercial Workers, Local
27;1 and (2) the Enployer violated the Act by term nating
t he enpl oyee because he refused to conply with the
Enpl oyer's demand that he "join the Union", where the demand
and its context suggested to the enployee that what was
bei ng required was sonething other than the paynent of
regul ar dues and fees.

Wth respect to the first issue, we conclude that the
i ssue of the | awful ness of the union-security clause,
requi ring and expl ai ni ng "nmenbership in good standing",
shoul d be put to the Board. The National Labor Rel ations
Board recently pronul gated proposed rules 2 regarding the
enforcenment of the Suprene Court's decision in
Communi cations Workers v. Beck. 3 In the proposed rules,
t he Board st at ed:

1 This union-security clause, Article 2, reads as follows: Al present
enpl oyees who are menbers of the Union on the effective date of the
Agreenent shall remain nmenbers of the Union as a condition of continued
enpl oyment, and all present enpl oyees who are hired thereafter, shall on
and after the 31st day follow ng the beginning of their enploynent or on
and after the 31st day following the effective date of the Agreenent,

whi chever is the later, become and renain nenbers in good standing in
the Union as a condition of enploynment. For the purpose of the
Agreenent, paynment of initiation fees and dues shall constitute

menber shi p i n good standi ng.

2 "Uni on Dues Regul ations", 29 CFR Part 103, Federal Register, Volune
57, No. 184, Tuesday, Septenber 22, 1992.

3 487 U.S. 735 (1988).



Section 103.42, Model union security cl ause.

Pur pose. The Board determ nes, in accordance with
Section 103.40(a), that the promul gation of a nodel
union security clause would facilitate the ability of a
| abor organization to fulfill its duty of fair
representation to enployees by clarifying for such

enpl oyees the requirenents of the Act as interpreted by
the Suprenme Court in NLRB v. General Mtors Corp., 373
U S 734 (1963), COM v. Beck, 487 U. S. 735 (1988), and
rel ated cases. The nodel union security clause set
forth in the Appendix to this section supersedes al
previ ous such nodel clauses announced by the Board,

i ncluding that pronul gated in Keystone Coat, Apron, and
Towel Supply Co., 121 NLRB 880 (1958). This
announcenent does not affect Paragon Products Corp.

134 NLRB 662 (1961).

Thus, in these rules the Board proposes to overturn its
deci sion, and the nodel union security clause, set forth in

Keyst one Coat, Apron, and Towel Supply Co.. I n addition,
the Board states that the proposed rules do not affect its
deci sion in Paragon Products Corp.. However, the Board has

traditionally read Keystone and Paragon together. It is now
uncl ear, how the Board woul d apply Paragon in |light of the

| anguage in the new nodel union security clause in the
proposed rules. Therefore, the union security clause in
this case should be presented to the Board, so that the
Board will have an opportunity to specifically consider

whet her the "nenbership in good standing" requirenent, as
expl ained, is [awful.

Wth respect to the second issue, we conclude that the
Enpl oyer violated the Act by term nating the enpl oyee
because he refused to conply wth the Enpl oyer's demands
that he "join the Union" where the demands and their context
reasonably suggested to the enpl oyee that what was being
requi red was sonet hing other than the paynment of regul ar
dues and initiation fees.*

Were an enpl oyee pays the dues and initiation fee
requi red under a union-security clause, an enployer that
di scharges or a union that seeks to discharge the enpl oyee
for failure to obey sone additional union-inposed
obligation, such as taking a nenbership oath or signing a
menbership card, violates Section 8(a)(1) and (3) and

4 OF course these Enployer statements themsel ves viol ated Section
8(a)(1l) for the reasons set forth bel ow



8(b)(1)(A and (2) respectively. 5 Likewise, a union or an
enpl oyer violates Section 8(b)(1)(A) or Section 8(a)(1)
respectively if it notifies an enployee that he is required
to becone a nenber of the union and indicates that sonething
ot her than the paynment of regular dues and initiation fees
is required.® This is a violation even if the collective-
bar gai ni ng agreenent requires only the paynent of agency
fees and the enpl oyee had access to that agreenent.’

However, an enployer that discharges or a union that
seeks to discharge an enpl oyee for failure to conply with
t he dues obligations of union nenbership does not violate
the Act. 8 And, where a union inforns an enpl oyee that he
nmust becone a "nenber"”, and neither the statenent itself nor
its context suggests that what is being required is
sonmet hi ng other than the paynent of regular dues and the
initiation fee, there is no violation.® Thus, as the
Suprene Court stated in NLRB v. General Mtors Corp., 373
U S 734, 742 (1963):

It is permssible to condition enpl oynent upon
menber shi p, but nenbership, insofar as it has
significance to enploynent rights, may in turn be
condi tioned only upon paynent of fees and dues.
"Menbershi p” as a condition of enploynent is whittled
down to its financial core.

In the instant case, we conclude that the Enpl oyer
vi ol ated Section 8(a)(3) and (1) of the Act by term nating
t he enpl oyee because he refused to conply with the
Enpl oyer's unl awful demands that he "join the Union"
because the demands and their context would reasonably
suggest to the enpl oyee that what was being required was

5 Union Starch & Refining Co., 87 NLRB 779 (1949), enfd. 186 F.2d 1008
(7th Gr. 1951); Hershey Foods Corp, 207 NLRB 897 (1973), enfd. 513 F. 2d
1083 (9th Gr. 1975).

6 See United Stanford Enployees, Local 680 (Leland Stanford Junior
University), 232 NLRB 326, n. 1, 328-329, 333 (1977) (new enpl oyees were
told that they had to beconme nenbers of the union and that "nenbership"

i ncl uded the signing of a nenbership card and the taking of a nmenbership
oath, in addition to the paynent of fees and dues).

7 Leland Stanford, 232 NLRB at 329.

8 NLRB v. General Mtors Corp., 373 U.S. 734 (1963).

9 See |.B.I. Security, Inc., 292 NLRB 648, 649, 655-56 (1989)

(di stingui shing Hershey Foods, where the di scharged enpl oyee had
continued to tender dues, despite his resignation from nmenbership, so
that it was reasonable to infer that the union was inproperly seeking

di scharge for reasons other than non-paynent of dues). The Board in
|.B.I. upheld, wthout discussion, the ALJ's finding that the statenments
that the enpl oyee nmust becone a "menber" did not thenselves violate the
Act. This is consistent with Leland Stanford, supra, in that the
statements in |.B. 1. would not reasonably have been understood to
requi re anything nore than the paynent of union dues and initiation
fees. See also Big Rivers Electric Corp., 260 NLRB 329, 331, n. 3, n.5,
334 (1982).




sonet hi ng other than the paynent of regular dues and
initiation fees. First, the Enployer told the discrimnatee
that his current job would be elimnated and that he had to
join the Union or he could not work at the Baltinore
facility. Second, when the enployee explained to the
Enpl oyer that he did not want to join the Union but did want
to continue working for the Enployer, the Enployer further
stated that there were no assignnents available for the
enpl oyee at the Enployer's non-union operation and after the
enpl oyee stated that he would not join the Union, the
Enpl oyer responded that he considered the enpl oyee to have
quit. The Enpl oyer also stated that the Baltinore operation
was a "cl osed shop" and that the enployee had to join the
Union in order to work there. The Enployer then term nated
t he enpl oyee. The Enpl oyer never indicated to the enpl oyee
that he could satisfy his union security obligations w thout
joining the Union as a full nenber and could instead sinply
pay periodic dues and the initiation fee.10 In fact,
nei ther the Enpl oyer nor the Union gave the enpl oyee an
opportunity to see the contract. Therefore, in the context
of the Enployer's statenents, the enployee woul d reasonably
think that there were no alternatives to full Union
menbership. Al so, we note that there was no indication that
t he enpl oyee would be unwilling to pay initiation fees and
dues if sonmeone had infornmed himthat this was an
alternative. Under the circunstances of this case, we
conclude that the Enployer's term nation of the enpl oyee
because he refused to conply wth the Enpl oyer's demands
that he join the Union was unlawful since these demands
unlawful Iy indicated that the enpl oyee was being required to
do sonet hing other than the paynment of regular dues and the
initiation fee. Therefore, a Section 8(a)(3) and (1)
conpl aint should issue, absent settlenent, on this basis.
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